
 

 

July 18, 2014 

VIA ELECTRONIC MAIL  
 

Mark A. Scoggins, Esq. 
Law Office of F. Matthew Smith, LLC 
2nd Floor, MIC Building, Chalan Monsignor Guerrero  
San Jose Village 
P.O. Box 501127 
Saipan, MP 96950 
  

  RE: DEMAND FOR PAYMENT OF DELINQUENT ERC FROM 
NORTHERN MARIANAS COLLEGE 

 
Dear Mr. Scoggins: 
 

I have reviewed the "Notice Re Alleged Underpayment By Northern Marianas College" 
filed by the NMI College in Betty Johnson v. Inos, et. al., Civil Action No. 09-0023. We think 
the position taken by the Northern Marianas College is unreasonable and unsupported by the law 
or the Settlement Agreement.   
 

The Settlement Agreement  provides at §5 that "the CNMI Autonomous Agencies shall 
make supplemental payments to the Settlement Fund in the amount of the employer 
contributions for the Settlement Class members at the same contribution rates they were paying 
as of June 26, 2013..."   Implicit in this provision is that the Government and autonomous 
agencies pay the correct Employer Contribution (“ERC”) amounts.   While we agree that NMC 
was paying 20% as of June 26, 2013, the twenty percent (20%) rate  was not the correct ERC 
percentage rate.  NMC’s argument is that since it paid a lower incorrect rate, it should be 
allowed to continue to circumvent the law. If we were to follow NMC’s logic, then a party which 
contributed 0% on June 26, 2013, can argue that it is not required to pay any ERC today.  This 
was clearly not the intent of §5 of the Settlement Agreement.   
 

For your reference, the 30% ERC was determined as follows.  Public Law 6-17 ("PL 6-
17"), as codified at 1 CMC § 8362 mandates that ERC must be determined by an actuary and 
adopted by the NMI Retirement Fund Board of Trustees. The Court held in NMIRF v. CNMI 
Government, Civil Action No. 06-0367, that PL 6-17 was still in effect because it was never 
amended; however, because of the CNMI's depressed economy and dismal financial condition, 
the Court ordered the Government and autonomous agencies to pay a lower ERC rate of 30%.  
See, Order After June 29, 2011 Review Hearing attached.   Hence, 30% is the correct ERC rate 
as of June 26, 2013.     
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During our recent meeting with the Governor and his counsel, Ms. Patel, this matter was 
discussed. The Government’s position is that the effective rate as of June 26, 2013 was 30%.  
NMC is the only Government agency taking this position.  

 
We have assessed a 25% penalty for the unpaid delinquent ERC.  See, 1 CMC §362(e).  

As of pay period ending June 28, 2014, the unpaid ERC amount due is $35,976.46, plus a 25% 
penalty in the amount of $8,994.11.   

 
The total amount due and owing today to the Settlement Fund is $44,970.57.  NMC shall 

have ten (10) days from the date of this letter or until July 28, 2014 to pay $44,970.57, and to 
come into full compliance with the 30% ERC requirement.  If full payment is not received and 
compliance has not occurred, the Settlement Fund will seek an order from the Court requiring 
compliance and payment.  I hope this will not be necessary. 
 

Please feel free to contact me if you have further questions or comments.   
 

Sincerely,  
 
 
 
 
 

Joyce CH Tang 
 
 
cc: Ms. Lillian M. Pangelinan 
 Viola Alepuyo, Esq. 
 Ms. Reena Patel, Esq. 
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 By order of the court, GRANTED    Judge Kenneth L. Govendo 
 

 
 
E-FILED 
CNMI SUPERIOR COURT 
E-filed: Aug 22 2011  8:53AM 
Clerk Review: N/A 
Filing ID: 39396049 
Case Number: 06-0367-CV 
N/A 
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/s/ Judge Kenneth L Govendo  
 

Current Date: Aug 22, 2011 

Case Number: 06-0367-CV 

Case Name: N M I R F vs CNMI 
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